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that without a good stock of judgments to consider and submit to writ- 
ing, the lord chancelor would have found the tedium of the long vacation 
insupportable," is admitted to have been almost a total failure as a 
debater in parliament, unsuccessful as a legislator, and with few human 
sympathies outside of his narrower field of the law, but his undoubted 
excellence as a judge, his straightforwardness of mind and hard sense as 
a politician, are so clearly set before the reader as to show him no mean 
figure in the history of his time. Of Lord Cran worth (Rolfe) he says: 
" His career is strangely deficient in incident, it contains little to fire the 
imagniation of the neophyte; but like the books of the Apocrypha, it 
may be studied very profitably for example of life and instruction of 
manners." Rolfe did not, like most of the chancellors, pass from the 
position of acknowledged leader of the bar, through the law offices to 
the woolsack, but owed his promotion to the popularity gained while 
presiding at a murder trial of that peculiarly revolting kind that seems 
always to absorb popular attention. Although Lord Selborne speaks 
highly of Cran worth as a chancellor, saying that " in steady good sense, 
judicial patience and impartiality and freedom from prejudice he was 
surpassed by none," yet we are told that the business of the house of 
lords as a court was never in such evil case as when " Brougham and St. 
Leonards contended over the prostrate form of Cranworth." The meek- 
ness and generosity of Cranworth's spirit were so much more notable 
than his powers as chancellor that even the kindhearted Queen Victoria 
is reported to have greeted him upon his rather unexpected selection as 
chancellor a second time, instead of any of his abler but more trouble- 
some contemporaries, with "Well, Cranny, Kingsley is right; it is better 
to be good than clever." 

William R. Vance. 



The Principles of Anthropology and Sociology in their Relation to 
Criminal Procedure. By Maurice Parmelee, M.A. (New York : 
The Macmillian Company. 1908. Pp. viii, 410.) 

By criminal procedure, Mr. Parmelee understands a "process by 
means of which the class called criminal is separated from the rest of 
society" (p. 7). Hence he begins with a conception entirely distinct 
from that which attaches to the term in the minds of common-law 
lawyers, and his book will possibly be received with more sympathy 
by students of sociology and by those of kindred interests than by law- 
yers. But the first four chapters, which deal with matters of great 
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importance outside of the lawyer's ordinary thought and reading, con- 
tain much that the latter ought to read and ponder. 

For the lawyer, the weak point of criminology is that while it refuses 
to define crime — wisely from the standpoint of science — the law must 
proceed from defined crimes and from a definite, settled theory. Hence, 
for the lawyer, the analytical view of crime, that it consists in doing what 
the State has forbidden under sanction of public prosecution, in violat- 
ing a public duty, imposed, for whatever reason, by the State, is the 
only tenable one. The criminologist's strongest point, that we must 
deal with criminal rather than with crime, well taken as it is, does not 
fit easily in the legal scheme, which in order to minimize the dangerous 
possibilities of magisterial caprice, corruption or ignorance, and to elimi- 
nate the personal equation in judicial administration requires generality, 
uniformity, and to a considerable degree mechanical action. His 
cardinal doctrine, individualization of punishment, is not easy of adjust- 
ment to the Anglo-American distrust of wide magisterial discretion and 
the common-law insistence upon the application of a settled legal 
measure rather than of even the most intelligent personal standard. 
The lawyer may perhaps feel that perhaps Mr. Parmelee has not wholly 
appreciated these inherent difficulties in the administration of criminal 
law which modern criminology brings out. He will feel, very likely, that 
a factor of no mean importance, the necessarily close contact of criminal 
law and administration with politics, has not been recognized suffi- 
ciently. Legislation imposing penalties and defining crimes is one of 
the most common and dangerous forms of oppression of one class or one 
portion of a community by another. While scholars may seek with 
Garofalo to differentiate natural from conventional crimes, legislation 
will not need the distinction. In consequence, one form of criminal 
procedure for all causes involving grave penalties will remain an indis- 
pensable protection to the individual. Even the manifest and manifold 
objections to the jury in criminal causes must yield, in the opinion of 
those who have had the greatest experience with juries, to the advantage 
of a dispensing power that accords, on the whole, with the common sense 
and general opinion of the community. Without some such dispensing 
power, the inherent mechanical tendencies in legal systems lead to 
worse results than the relaxing of logical principle and sometimes erratic 
short-cuts to crude equity characteristic of juries. Undoubtedly our 
law has carried protection of the individual much too far. Undoubtedly 
American criminal procedure has developed a sort of jury lawlessness. 
But the history that led up to the constitutional and common-law guaran- 
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ties of individual rights and to the power of juries to render general 
verdicts may repeat itself, and is by no means to be ignored. 

The lawyer will also feel that Mr. Parmelee has not always followed the 
best guides in seeking the doctrines and methods of our legal system, 
and that he may have assumed too lightly that what he reads in his con- 
tinental authorities is fairly applicable in the radically different atmos- 
phere of Anglo-American law. He will probably be amused at the sug- 
gestion that juries be required "to give a motive or reason for every 
decision" (p. 375), remembering Lord Mansfield's advice to the colonial 
judge, as well as at the statement that "it is almost if not quite the uni- 
versal custom to exclude manual and day laborers" from juries (p. 359), 
and the proposition that "courses should be given in law schools 
acquainting those who may become judges with the general nature of 
expert testimony and with the occasions on which such testimony is 
needed" (p. 336). 

But these are matters of minor importance. We need for a season to 
acquaint ourselves thoroughly with the work which has been going on on 
the continent. Adaptation of its results to the demands of our legal and 
political system will require long and deep study, and we ought not to 
ask a complete scheme or even a definite outline at the outset. It is 
of more importance to note that in the first four chapters, entitled 
respectively The Science of Criminology, Criminal Anthropology and 
Sociology, Society and the Criminal, and The Individualization of Pun- 
ishment, the reader will find a clear, accurate and very readable sum- 
mary of the classical work of Beccaria, of the views of the neo-classical 
school, of Lombroso's work and of his anthropological theory, of the 
philosophico-juristic theory of Garofalo; and of Ferri's work and of his 
sociological theory of criminology. He will find a good sketch, following 
Dallemagne's Theories de la Criminalite, of the theories of special classes 
of criminals and of the controversy between the Italian criminologists, of 
the school of Lyons. We will find a presentation of the theory of 
adjusting the treatment of the criminal to his character rather than to 
his crime and of the doctrine of individualization of punishment, founded 
chiefly on Saleilles' work, L'individualisation de la peine; matters with 
which every judge, every magistrate, and every legislator — if not every 
thoughtful citizen — ought to acquaint himself. America led the 
way in many notable reforms in this direction, such as juvenile courts, 
the indeterminate sentence, and suspension of sentence. But our crimi- 
nal law is so rooted in theological ideas of free will and moral responsibil- 
ity and juridical ideas of retribution, and both criminal law and proce- 
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dure are so thoroughly mechanical, that we by no means make what we 
should of our discoveries. 

The truth is, not excepting the law of real property and the law of pro- 
cedure, criminal law is the most archaic part of our legal system. But 
it has to deal with some of the most modern of problems. It needs and 
will soon receive a very different form of study and a radically different 
type of treatment from those which have obtained in the past. What- 
ever we may think of the author's somewhat confident prophecy as to 
the results which the new science is to achieve for us (p. 91), we may 
welcome this concise and convenient summary of what continental 
scientists and philosophers have been doing and thinking. 

A few clerical inaccuracies, such as the reference to "Alexander De 
Tocqueville" (p. 5) and the French form of reference to the Ascaris 
noted by Lombroso in one of his cases (p. 88), are perhaps inevitable in a 
first edition. 

Roscoe Pound. 

Themis, Dike und Verwandtes. Ein Beitrag zur Geschichte der Rechts- 
idee bei den Griechen. By Rudolph Hirzel. (Leipzig: S. Hirzel. 
1907. Pp. 445.) 

The wider and more critical survey of the fields of law, religion, and 
political and sociological history, which comparative study of late has 
made possible, has made even more clear the long recognized fact that 
the boundaries between law, custom, and religion, in early times, are 
hard to mark off with certainty. It is well known that the Romans 
personified as goddesses, the abstractions JEquitas and Iustitia, and that 
the Greeks, with their more vivid imaginations, had in Themis and Dike, 
two goddesses, very real incarnations of divine and human custom and 
law. But it is a pleasure to have our general or vague ideas corrected, 
illumined, or fixed; and it is fortunate that the study of the Greek Law 
and Justice has been made by such a scholar as Professor Hirzel. 

Professor Hirzel begins with the older of the two goddesses, Themis, 
who was originally nothing more than a personification of good counsel. 
He finds her mentioned in Homer among the Olympian gods. In the 
war with the Titans she gives Zeus advice which brings victory. There 
is indeed no case found where Zeus does not take the advice of Themis. 
The fact that the great Father of the gods is seen to be dependent upon 
her as his adviser, as the Roman magistrate upon his consilium, and the 
Attic archons upon their councillors (n&pedpor), brings about the use of 



